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RULE 20 SUMMARY JUDGMENT

WHERE AVAILABLE
To Plaintiff

20.01 (1) A plaintiff may, after the defendant has delivered a statement of defence or
served a notice of motion, move with supporting affidavit material or other evidence for
summary judgment on all or part of the claim in the statement of claim. R.R.O. 1990, Reg.
194, r. 20.01 (2).

(2) The plaintiff may move, without notice, for leave to serve a notice of motion for
summary judgment together with the statement of claim, and leave may be given where special
urgency is shown, subject to such directions as are just. R.R.O. 1990, Reg. 194, r. 20.01 (2).

To Defendant

(3) A defendant may, after delivering a statement of defence, move with supporting
affidavit material or other evidence for summary judgment dismissing all or part of the claim
in the statement of claim. R.R.O. 1990, Reg. 194, r. 20.01 (3).

EVIDENCE ON MOTION

20.02 (1) An affidavit for use on a motion for summary judgment may be made on
information and belief as provided in subrule 39.01 (4), but, on the hearing of the motion, the
court may, if appropriate, draw an adverse inference from the failure of a party to provide the
evidence of any person having personal knowledge of contested facts. O. Reg. 438/08, s. 12.

(2) In response to affidavit material or other evidence supporting a motion for summary
judgment, a responding party may not rest solely on the allegations or denials in the party’s
pleadings, but must set out, in affidavit material or other evidence, specific facts showing that
there is a genuine issue requiring a trial. O. Reg. 438/08, s. 12.

FACTUMS REQUIRED

20.03 (1) On a motion for summary judgment, each party shall serve on every other
party to the motion a factum consisting of a concise argument stating the facts and law relied
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on by the party. O. Reg. 14/04, s. 14.

(2) The moving party’s factum shall be served and filed with proof of service in the
court office where the motion is to be heard at least seven days before the hearing. O. Reg.
394/09, s. 4.

(3) The responding party’s factum shall be served and filed with proof of service in the
court office where the motion is to be heard at least four days before the hearing. O. Reg.
394/09, s. 4.

(4) Revoked: O. Reg. 394/09, s. 4.

DISPOSITION OF MOTION
General

20.04 (1) Revoked: O. Reg. 438/08, s. 13 (1).
(2) The court shall grant summary judgment if,

(a) the court is satisfied that there is no genuine issue requiring a trial with respect to a
claim or defence; or

(b) the parties agree to have all or part of the claim determined by a summary judgment
and the court is satisfied that it is appropriate to grant summary judgment. O. Reg.
284/01, s. 6; O. Reg. 438/08, s. 13 (2).

Powers
(2.1) In determining under clause (2) (a) whether there is a genuine issue requiring a
trial, the court shall consider the evidence submitted by the parties and, if the determination is

being made by a judge, the judge may exercise any of the following powers for the purpose,
unless it is in the interest of justice for such powers to be exercised only at a trial:

1. Weighing the evidence.

2. Evaluating the credibility of a deponent.

3. Drawing any reasonable inference from the evidence. O. Reg. 438/08, s. 13 (3).
Oral Evidence (Mini-Trial)

(2.2) A judge may, for the purposes of exercising any of the powers set out in subrule
(2.1), order that oral evidence be presented by one or more parties, with or without time limits
on its presentation. O. Reg. 438/08, s. 13 (3).

Only Genuine Issue Is Amount

(3) Where the court is satisfied that the only genuine issue is the amount to which the
moving party is entitled, the court may order a trial of that issue or grant judgment with a
reference to determine the amount. R.R.0. 1990, Reg. 194, r. 20.04 (3); O. Reg. 438/08, s. 13

(4).
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Only Genuine Issue Is Question Of Law

(4) Where the court is satisfied that the only genuine issue is a question of law, the court
may determine the question and grant judgment accordingly, but where the motion is made to a
master, it shall be adjourned to be heard by a judge. R.R.O. 1990, Reg. 194, r. 20.04 (4);
O. Reg. 438/08, s. 13 (4).

Only Claim Is For An Accounting

(5) Where the plaintiff is the moving party and claims an accounting and the defendant
fails to satisfy the court that there is a preliminary issue to be tried, the court may grant
judgment on the claim with a reference to take the accounts. R.R.O. 1990, Reg. 194,
r. 20.04 (5).

WHERE TRIAL IS NECESSARY
Powers of Court

20.05 (1) Where summary judgment is refused or is granted only in part, the court may
make an order specifying what material facts are not in dispute and defining the issues to be
tried, and order that the action proceed to trial expeditiously. O. Reg. 438/08, s. 14.

Directions and Terms

(2) If an action is ordered to proceed to trial under subrule (1), the court may give such
directions or impose such terms as are just, including an order,

(a) that each party deliver, within a specified time, an affidavit of documents in
accordance with the court’s directions;

(b) that any motions be brought within a specified time;

(c) that a statement setting out what material facts are not in dispute be filed within a
specified time;

(d) that examinations for discovery be conducted in accordance with a discovery plan
established by the court, which may set a schedule for examinations and impose
such limits on the right of discovery as are just, including a limit on the scope of
discovery to matters not covered by the affidavits or any other evidence filed on the
motion and any cross-examinations on them;

(e) that a discovery plan agreed to by the parties under Rule 29.1 (discovery plan) be
amended;

(fH) that the affidavits or any other evidence filed on the motion and any cross-
examinations on them may be used at trial in the same manner as an examination for
discovery;

(g9) that any examination of a person under Rule 36 (taking evidence before trial) be
subject to a time limit;

(h) that a party deliver, within a specified time, a written summary of the anticipated
5
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evidence of a witness;
(i) that any oral examination of a witness at trial be subject to a time limit;
(j) that the evidence of a witness be given in whole or in part by affidavit;

(k) that any experts engaged by or on behalf of the parties in relation to the action meet
on a without prejudice basis in order to identify the issues on which the experts
agree and the issues on which they do not agree, to attempt to clarify and resolve
any issues that are the subject of disagreement and to prepare a joint statement
setting out the areas of agreement and any areas of disagreement and the reasons for
it if, in the opinion of the court, the cost or time savings or other benefits that may
be achieved from the meeting are proportionate to the amounts at stake or the
importance of the issues involved in the case and,

(i) there is a reasonable prospect for agreement on some or all of the issues, or

(i) the rationale for opposing expert opinions is unknown and clarification on
areas of disagreement would assist the parties or the court;

() that each of the parties deliver a concise summary of his or her opening statement;

(m) that the parties appear before the court by a specified date, at which appearance the
court may make any order that may be made under this subrule;

(n) that the action be set down for trial on a particular date or on a particular trial list,
subject to the direction of the regional senior judge;

(o) for payment into court of all or part of the claim; and
(p) for security for costs. O. Reg. 438/08, s. 14.
Specified Facts

(3) At the trial, any facts specified under subrule (1) or clause (2) (c) shall be deemed to
be established unless the trial judge orders otherwise to prevent injustice. O. Reg. 438/08,
s. 14.

Order re Affidavit Evidence

(4) In deciding whether to make an order under clause (2) (j), the fact that an adverse
party may reasonably require the attendance of the deponent at trial for cross-examination is a
relevant consideration. O. Reg. 438/08, s. 14.

Order re Experts, Costs

(5) If an order is made under clause (2) (k), each party shall bear his or her own costs.
O. Reg. 438/08, s. 14.

Failure to Comply with Order

(6) Where a party fails to comply with an order under clause (2) (o) for payment into
court or under clause (2) (p) for security for costs, the court on motion of the opposite party
may dismiss the action, strike out the statement of defence or make such other order as is just.
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O. Reg. 438/08, s. 14.

(7) Where on a motion under subrule (6) the statement of defence is struck out, the
defendant shall be deemed to be noted in default. O. Reg. 438/08, s. 14.

COSTS SANCTIONS FOR IMPROPER USE OF RULE

20.06 The court may fix and order payment of the costs of a motion for summary
judgment by a party on a substantial indemnity basis if,

(a) the party acted unreasonably by making or responding to the motion; or
(b) the party acted in bad faith for the purpose of delay. O. Reg. 438/08, s. 14.

EFFECT OF SUMMARY JUDGMENT

20.07 A plaintiff who obtains summary judgment may proceed against the same
defendant for any other relief. R.R.O. 1990, Reg. 194, r. 20.07.

STAY OF EXECUTION

20.08 Where it appears that the enforcement of a summary judgment ought to be stayed
pending the determination of any other issue in the action or a counterclaim, crossclaim or
third party claim, the court may so order on such terms as are just. R.R.O. 1990, Reg. 194,
r. 20.08.

APPLICATION TO COUNTERCLAIMS, CROSSCLAIMS AND THIRD PARTY
CLAIMS

20.09 Rules 20.01 to 20.08 apply, with necessary modifications, to counterclaims,
crossclaims and third party claims. R.R.0. 1990, Reg. 194, r. 20.009.

RULE 21 DETERMINATION OF AN ISSUE BEFORE TRIAL

WHERE AVAILABLE
To Any Party on a Question of Law

21.01 (1) A party may move before a judge,

(a) for the determination, before trial, of a question of law raised by a pleading in an
action where the determination of the question may dispose of all or part of the
action, substantially shorten the trial or result in a substantial saving of costs; or


http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s20p05s7
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s20p06
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s20p07
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s20p08
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s20p09
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s21p01s1
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s21p01s1

(b) to strike out a pleading on the ground that it discloses no reasonable cause of action
or defence,

and the judge may make an order or grant judgment accordingly. R.R.O. 1990, Reg. 194,
r.21.01 (2).

(2) No evidence is admissible on a motion,
(a) under clause (1) (a), except with leave of a judge or on consent of the parties;
(b) under clause (1) (b). R.R.0. 1990, Reg. 194, r. 21.01 (2).
To Defendant

(3) A defendant may move before a judge to have an action stayed or dismissed on the
ground that,

Jurisdiction

(a) the court has no jurisdiction over the subject matter of the action;
Capacity
(b) the plaintiff is without legal capacity to commence or continue the action or the
defendant does not have the legal capacity to be sued;
Another Proceeding Pending

(c) another proceeding is pending in Ontario or another jurisdiction between the same
parties in respect of the same subject matter; or

Action Frivolous, Vexatious or Abuse of Process

(d) the action is frivolous or vexatious or is otherwise an abuse of the process of the
court,

and the judge may make an order or grant judgment accordingly. R.R.O. 1990, Reg. 194,
r. 21.01 (3).

MOTION TO BE MADE PROMPTLY

21.02 A motion under rule 21.01 shall be made promptly and a failure to do so may be
taken into account by the court in awarding costs. R.R.O. 1990, Reg. 194, r. 21.02.

FACTUMS REQUIRED

21.03 (1) On a motion under rule 21.01, each party shall serve on every other party to
the motion a factum consisting of a concise argument stating the facts and law relied on by the
party. O. Reg. 14/04, s. 15.

(2) The moving party’s factum shall be served and filed with proof of service in the
court office where the motion is to be heard at least seven days before the hearing. O. Reg.
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394/09, s. 5.

(3) The responding party’s factum shall be served and filed with proof of service in the
court office where the motion is to be heard at least four days before the hearing. O. Reg.
394/09, s. 5.

(4) Revoked: O. Reg. 394/09, s. 5.

RULE 22 SPECIAL CASE

WHERE AVAILABLE

22.01 (1) Where the parties to a proceeding concur in stating a question of law in the
form of a special case for the opinion of the court, any party may move before a judge to have
the special case determined. R.R.O. 1990, Reg. 194, r. 22.01 (1).

(2) Where the judge is satisfied that the determination of the question may dispose of all
or part of the proceeding, substantially shorten the hearing or result in a substantial saving of
costs, the judge may hear and determine the special case. R.R.0. 1990, Reg. 194, r. 22.01 (2).

FACTUMS REQUIRED

22.02 (1) On a motion under rule 22.01, each party shall serve on every other party to
the motion a factum consisting of a concise argument stating the facts and law relied on by the
party. O. Reg. 14/04, s. 16.

(2) The moving party’s factum shall be served and filed with proof of service in the
court office where the motion is to be heard at least seven days before the hearing. O. Reg.
394/09, s. 6.

(3) The responding party’s factum shall be served and filed with proof of service in the
court office where the motion is to be heard at least four days before the hearing. O. Reg.
394/09, s. 6.

(4) Revoked: O. Reg. 394/09, s. 6.

REMOVAL INTO COURT OF APPEAL

22.03 (1) A motion under rule 22.01 may be made to a judge of the Court of Appeal for
leave to have a special case determined in the first instance by that court and the judge may
grant leave where subrule 22.01 (2) is satisfied and where the special case raises an issue in
respect of which,

(a) there are conflicting decisions of judges in Ontario and there is no decision of an
appellate court in Ontario;

(b) there is a conflict between decisions of an appellate court in Ontario and an appellate
9
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court of another province, or between decisions of appellate courts of two or more
other provinces; or

(c) one of the parties seeks to establish that a decision of an appellate court in Ontario
should not be followed. R.R.O. 1990, Reg. 194, r. 22.03 (1).

(2) A judge who grants leave under subrule (1) may give directions in respect of the time
and form in which the case is to be listed for hearing and the exchange and filing of factums,
and subject to any such directions, Rule 61 (appeals to an appellate court) applies with
necessary modifications. R.R.O. 1990, Reg. 194, r. 22.03 (2).

FORM OF SPECIAL CASE

22.04 A special case (Form 22A) shall,

(a) set out concisely the material facts, as agreed on by the parties, that are necessary to
enable the court to determine the question stated:;

(b) refer to and include a copy of any documents that are necessary to determine the
question;

(c) set out the relief sought, as agreed on by the parties, on the determination of the
question of law; and

(d) be signed by the lawyers for the parties. R.R.O. 1990, Reg. 194, r. 22.04; O. Reg.
575/07, s. 2.

HEARING OF SPECIAL CASE

22.05 (1) On the hearing of a special case the court may draw any reasonable inference
from the facts agreed on by the parties and documents referred to in the special case. R.R.O.
1990, Reg. 194, r. 22.05 (1).

(2) On the determination of the question of law the court may make an order or grant
judgment accordingly. R.R.O. 1990, Reg. 194, r. 22.05 (2).

PLEADINGS
RULE 25 PLEADINGS IN AN ACTION

PLEADINGS REQUIRED OR PERMITTED
Action Commenced by Statement of Claim or Notice of Action

25.01 (1) In an action commenced by statement of claim or notice of action, pleadings
shall consist of the statement of claim (Form 14A, 14B or 14D), statement of defence (Form
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18A) and reply (Form 25A), if any. R.R.O. 1990, Reg. 194, r. 25.01 (1).
Counterclaim

(2) In a counterclaim, pleadings shall consist of the counterclaim (Form 27A or 27B),
defence to counterclaim (Form 27C) and reply to defence to counterclaim (Form 27D), if any.
R.R.O. 1990, Reg. 194, r. 25.01 (2).

Crossclaim

(3) In a crossclaim, pleadings shall consist of the crossclaim (Form 28A), defence to
crossclaim (Form 28B) and reply to defence to crossclaim (Form 28C), if any. R.R.O. 1990,
Reg. 194, r. 25.01 (3).

Third Party Claim

(4) In a third party claim, pleadings shall consist of the third party claim (Form 29A),
third party defence (Form 29B) and reply to third party defence (Form 29C), if any. R.R.O.
1990, Reg. 194, r. 25.01 (4).

Pleading Subsequent to Reply

(5) No pleading subsequent to a reply shall be delivered without the consent of the
opposite party or leave of the court. R.R.O. 1990, Reg. 194, r. 25.01 (5); O. Reg. 427/01, s. 11.

FORM OF PLEADINGS

25.02 Pleadings shall be divided into paragraphs numbered consecutively, and each
allegation shall, so far as is practical, be contained in a separate paragraph. R.R.O. 1990, Reg.
194, r. 25.02.

SERVICE OF PLEADINGS
Who is to be Served

25.03 (1) Every pleading shall be served,

(@) initially on every opposite party and on every other party who has delivered a
pleading or a notice of intention to defend in the main action or in a counterclaim,
crossclaim or third or subsequent party claim in the main action; and

(b) subsequently on every other party forthwith after the party delivers a pleading or a
notice of intention to defend in the main action or in a counterclaim, crossclaim or
third or subsequent party claim in the main action. R.R.O. 1990, Reg. 194,
r. 25.03 (1).

Service on Added Parties

(2) Where a person is added as a party to an action, the party doing so shall serve on the
added party all the pleadings previously delivered in the main action and in any counterclaim,
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crossclaim or third or subsequent party claim in the main action, unless the court orders
otherwise. R.R.0. 1990, Reg. 194, r. 25.03 (2).

Where Personal Service Not Required

(3) Where a pleading is an originating process, personal service on parties other than an
opposite party is not required. R.R.O. 1990, Reg. 194, r. 25.03 (3).

(4) Revoked: O. Reg. 260/05, s. 4.

TIME FOR DELIVERY OF PLEADINGS
Statement of Claim

25.04 (1) The time for service of a statement of claim is prescribed by rule 14.08.
R.R.0. 1990, Reg. 194, r. 25.04 (1).

Statement of Defence

(2) The time for delivery of a statement of defence is prescribed by rule 18.01. R.R.O.
1990, Reg. 194, r. 25.04 (2).

Reply
(3) A reply, if any, shall be delivered within ten days after service of the statement of
defence except where the defendant counterclaims, in which case a reply and defence to

counterclaim, if any, shall be delivered within twenty days after service of the statement of
defence and counterclaim. R.R.O. 1990, Reg. 194, r. 25.04 (3).

In a Counterclaim

(4) The time for delivery of pleadings in a counterclaim is prescribed by Rule 27. R.R.O.
1990, Reg. 194, r. 25.04 (4).

In a Crossclaim

(5) The time for delivery of pleadings in a crossclaim is prescribed by Rule 28. R.R.O.
1990, Reg. 194, r. 25.04 (5).

In a Third Party Claim

(6) The time for delivery of pleadings in a third party claim is prescribed by Rule 29.
R.R.O. 1990, Reg. 194, r. 25.04 (6).

CLOSE OF PLEADINGS

25.05 Pleadings in an action are closed when,

(@) the plaintiff has delivered a reply to every defence in the action or the time for
delivery of a reply has expired; and

(b) every defendant who is in default in delivering a defence in the action has been
12


http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p03s3
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p03s4
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s1
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s1
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s2
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s3
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s4
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s5
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p04s6
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s25p05

noted in default. R.R.O. 1990, Reg. 194, r. 25.05.

RULES OF PLEADING — APPLICABLE TO ALL PLEADINGS
Material Facts

25.06 (1) Every pleading shall contain a concise statement of the material facts on
which the party relies for the claim or defence, but not the evidence by which those facts are to
be proved. R.R.0O. 1990, Reg. 194, r. 25.06 (1).

Pleading Law

(2) A party may raise any point of law in a pleading, but conclusions of law may be
pleaded only if the material facts supporting them are pleaded. R.R.O. 1990, Reg. 194,
r. 25.06 (2).

Condition Precedent

(3) Allegations of the performance or occurrence of all conditions precedent to the
assertion of a claim or defence of a party are implied in the party’s pleading and need not be
set out, and an opposite party who intends to contest the performance or occurrence of a
condition precedent shall specify in the opposite party’s pleading the condition and its non-
performance or non-occurrence. R.R.0. 1990, Reg. 194, r. 25.06 (3).

Inconsistent Pleading

(4) A party may make inconsistent allegations in a pleading where the pleading makes it
clear that they are being pleaded in the alternative. R.R.O. 1990, Reg. 194, r. 25.06 (4).

(5) An allegation that is inconsistent with an allegation made in a party’s previous
pleading or that raises a new ground of claim shall not be made in a subsequent pleading but
by way of amendment to the previous pleading. R.R.O. 1990, Reg. 194, r. 25.06 (5).

Notice

(6) Where notice to a person is alleged, it is sufficient to allege notice as a fact unless the
form or a precise term of the notice is material. R.R.O. 1990, Reg. 194, r. 25.06 (6).

Documents or Conversations

(7) The effect of a document or the purport of a conversation, if material, shall be
pleaded as briefly as possible, but the precise words of the document or conversation need not
be pleaded unless those words are themselves material. R.R.O. 1990, Reg. 194, r. 25.06 (7).

Nature of Act or Condition of Mind

(8) Where fraud, misrepresentation, breach of trust, malice or intent is alleged, the
pleading shall contain full particulars, but knowledge may be alleged as a fact without pleading
the circumstances from which it is to be inferred. O. Reg. 61/96, s. 1.

Claim for Relief
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(9) Where a pleading contains a claim for relief, the nature of the relief claimed shall be
specified and, where damages are claimed,

(a) the amount claimed for each claimant in respect of each claim shall be stated; and

(b) the amounts and particulars of special damages need only be pleaded to the extent
that they are known at the date of the pleading, but notice of any further amounts
and particulars shall be delivered forthwith after they become known and, in any
event, not less than ten days before trial. R.R.0. 1990, Reg. 194, r. 25.06 (9).

RULES OF PLEADING — APPLICABLE TO DEFENCES
Admissions

25.07 (1) Inadefence, a party shall admit every allegation of fact in the opposite party’s
pleading that the party does not dispute. R.R.O. 1990, Reg. 194, r. 25.07 (1).

Denials

(2) Subject to subrule (6), all allegations of fact that are not denied in a party’s defence
shall be deemed to be admitted unless the party pleads having no knowledge in respect of the
fact. R.R.O. 1990, Reg. 194, r. 25.07 (2).

Different Version of Facts

(3) Where a party intends to prove a version of the facts different from that pleaded by
the opposite party, a denial of the version so pleaded is not sufficient, but the party shall plead
the party’s own version of the facts in the defence. R.R.O. 1990, Reg. 194, r. 25.07 (3).

Affirmative Defences

(4) In a defence, a party shall plead any matter on which the party intends to rely to
defeat the claim of the opposite party and which, if not specifically pleaded, might take the
opposite party by surprise or raise an issue that has not been raised in the opposite party’s
pleading. R.R.0. 1990, Reg. 194, r. 25.07 (4).

Effect of Denial of Agreement

(5) Where an agreement is alleged in a pleading, a denial of the agreement by the
opposite party shall be construed only as a denial of the making of the agreement or of the
facts from which the agreement may be implied by law, and not as a denial of the legality or
sufficiency in law of the agreement. R.R.O. 1990, Reg. 194, r. 25.07 (5).

Damages

(6) In an action for damages, the amount of damages shall be deemed to be in issue
unless specifically admitted. R.R.O. 1990, Reg. 194, r. 25.07 (6).

WHERE A REPLY IS NECESSARY
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Different Version of Facts

25.08 (1) A party who intends to prove a version of the facts different from that pleaded
in the opposite party’s defence shall deliver a reply setting out the different version, unless it
has already been pleaded in the claim. R.R.O. 1990, Reg. 194, r. 25.08 (1).

Affirmative Reply

(2) A party who intends to reply in response to a defence on any matter that might, if not
specifically pleaded, take the opposite party by surprise or raise an issue that has not been
raised by a previous pleading shall deliver a reply setting out that matter, subject to subrule
25.06 (5) (inconsistent claims or new claims). R.R.O. 1990, Reg. 194, r. 25.08 (2).

Reply Only Where Required

(3) A party shall not deliver a reply except where required to do so by subrule (1) or (2).
R.R.O. 1990, Reg. 194, r. 25.08 (3).

Deemed Denial of Allegations Where No Reply

(4) A party who does not deliver a reply within the prescribed time shall be deemed to
deny the allegations of fact made in the defence of the opposite party. R.R.O. 1990, Reg. 194,
r. 25.08 (4).

RULES OF PLEADING — APPLICABLE TO REPLIES
Admissions

25.09 (1) A party who delivers a reply shall admit every allegation of fact in the
opposite party’s defence that the party does not dispute. R.R.0. 1990, Reg. 194, r. 25.09 (1).

Effect of Denial of Agreement

(2) Where an agreement is alleged in a defence, a denial of the agreement in the opposite
party’s reply, or a deemed denial under subrule 25.08 (4), shall be construed only as a denial of
the making of the agreement or of the facts from which the agreement may be implied by law,
and not as a denial of the legality or sufficiency in law of the agreement. R.R.O. 1990, Reg.
194, r. 25.09 (2).

PARTICULARS

25.10 Where a party demands particulars of an allegation in the pleading of an opposite
party, and the opposite party fails to supply them within seven days, the court may order
particulars to be delivered within a specified time. R.R.O. 1990, Reg. 194, r. 25.10.

STRIKING OUT APLEADING OR OTHER DOCUMENT

25.11 The court may strike out or expunge all or part of a pleading or other document,
with or without leave to amend, on the ground that the pleading or other document,

(a) may prejudice or delay the fair trial of the action;
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(b) is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court. R.R.0. 1990, Reg. 194, r. 25.11.

RULE 30 DISCOVERY OF DOCUMENTS
INTERPRETATION

30.01 (1) Inrules 30.02 to 30.11,

(@) “document” includes a sound recording, videotape, film, photograph, chart, graph,
map, plan, survey, book of account, and data and information in electronic form;
and

(b) a document shall be deemed to be in a party’s power if that party is entitled to obtain
the original document or a copy of it and the party seeking it is not so entitled.
R.R.0. 1990, Reg. 194, r. 30.01 (1); O. Reg. 427/01, s. 12; O. Reg. 132/04, s. 6.

(2) Insubrule 30.02 (4),

(a) a corporation is a subsidiary of another corporation where it is controlled directly or
indirectly by the other corporation; and

(b) a corporation is affiliated with another corporation where,
(i) one corporation is the subsidiary of the other,
(i1) both corporations are subsidiaries of the same corporation, or

(iii) both corporations are controlled directly or indirectly by the same person or
persons. R.R.0O. 1990, Reg. 194, r. 30.01 (2).

SCOPE OF DOCUMENTARY DISCOVERY
Disclosure

30.02 (1) Every document relevant to any matter in issue in an action that is or has been
in the possession, control or power of a party to the action shall be disclosed as provided in
rules 30.03 to 30.10, whether or not privilege is claimed in respect of the document. R.R.O.
1990, Reg. 194, r. 30.02 (1); O. Reg. 438/08, s. 26.

Production for Inspection

(2) Every document relevant to any matter in issue in an action that is in the possession,
control or power of a party to the action shall be produced for inspection if requested, as
provided in rules 30.03 to 30.10, unless privilege is claimed in respect of the document. R.R.O.
1990, Reg. 194, r. 30.02 (2); O. Reg. 438/08, s. 26.

Insurance Policy

(3) A party shall disclose and, if requested, produce for inspection any insurance policy
16
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under which an insurer may be liable,
(a) to satisfy all or part of a judgment in the action; or
(b) to indemnify or reimburse a party for money paid in satisfaction of all or part of the
judgment,
but no information concerning the insurance policy is admissible in evidence unless it is
relevant to an issue in the action. R.R.0. 1990, Reg. 194, r. 30.02 (3).

Subsidiary and Affiliated Corporations and Corporations Controlled by Party

(4) The court may order a party to disclose all relevant documents in the possession,
control or power of the party’s subsidiary or affiliated corporation or of a corporation
controlled directly or indirectly by the party and to produce for inspection all such documents
that are not privileged. R.R.O. 1990, Reg. 194, r. 30.02 (4).

AFFIDAVIT OF DOCUMENTS
Party to Serve Affidavit

30.03 (1) A party to an action shall serve on every other party an affidavit of documents
(Form 30A or 30B) disclosing to the full extent of the party’s knowledge, information and
belief all documents relevant to any matter in issue in the action that are or have been in the
party’s possession, control or power. O. Reg. 438/08, s. 27 (1).

Contents

(2) The affidavit shall list and describe, in separate schedules, all documents relevant to
any matter in issue in the action,

(a) that are in the party’s possession, control or power and that the party does not object
to producing;

(b) that are or were in the party’s possession, control or power and for which the party
claims privilege, and the grounds for the claim; and

(c) that were formerly in the party’s possession, control or power, but are no longer in
the party’s possession, control or power, whether or not privilege is claimed for
them, together with a statement of when and how the party lost possession or control
of or power over them and their present location. R.R.O. 1990, Reg. 194,
r. 30.03 (2); O. Reg. 438/08, s. 27 (2).

(3) The affidavit shall also contain a statement that the party has never had in the party’s
possession, control or power any document relevant to any matter in issue in the action other
than those listed in the affidavit. R.R.O. 1990, Reg. 194, r. 30.03 (3); O. Reg. 438/08, s. 27 (3).

Lawyer's Certificate

(4) Where the party is represented by a lawyer, the lawyer shall certify on the affidavit
that he or she has explained to the deponent,
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(a) the necessity of making full disclosure of all documents relevant to any matter in
issue in the action; and

(b) what kinds of documents are likely to be relevant to the allegations made in the
pleadings. O. Reg. 653/00, s. 3; O. Reg. 438/08, s. 27 (4).

Affidavit not to be Filed

(5) An affidavit of documents shall not be filed unless it is relevant to an issue on a
pending motion or at trial. R.R.O. 1990, Reg. 194, r. 30.03 (5).

INSPECTION OF DOCUMENTS
Request to Inspect

30.04 (1) A party who serves on another party a request to inspect documents (Form
30C) is entitled to inspect any document that is not privileged and that is referred to in the
other party’s affidavit of documents as being in that party’s possession, control or power.
R.R.0. 1990, Reg. 194, r. 30.04 (1).

(2) A request to inspect documents may also be used to obtain the inspection of any
document in another party’s possession, control or power that is referred to in the originating
process, pleadings or an affidavit served by the other party. R.R.O. 1990, Reg. 194,
r. 30.04 (2).

(3) A party on whom a request to inspect documents is served shall forthwith inform the
party making the request of a date within five days after the service of the request to inspect
documents and of a time between 9:30 a.m. and 4:30 p.m. when the documents may be
inspected at the office of the lawyer of the party served, or at some other convenient place, and
shall at the time and place named make the documents available for inspection. R.R.O. 1990,
Reg. 194, r. 30.04 (3); O. Reg. 575/07, s. 1.

Documents to be Taken to Examination and Trial

(4) Unless the parties agree otherwise, all documents listed in a party’s affidavit of
documents that are not privileged and all documents previously produced for inspection by the
party shall, without notice, summons or order, be taken to and produced at,

(a) the examination for discovery of the party or of a person on behalf or in place of or
in addition to the party; and

(b) the trial of the action. R.R.O. 1990, Reg. 194, r. 30.04 (4).
Court may Order Production

(5) The court may at any time order production for inspection of documents that are not
privileged and that are in the possession, control or power of a party. R.R.O. 1990, Reg. 194,
r. 30.04 (5).

Court may Inspect to Determine Claim of Privilege
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(6) Where privilege is claimed for a document, the court may inspect the document to
determine the validity of the claim. R.R.O. 1990, Reg. 194, r. 30.04 (6).

Copying of Documents

(7) Where a document is produced for inspection, the party inspecting the document is
entitled to make a copy of it at the party’s own expense, if it can be reproduced, unless the
person having possession or control of or power over the document agrees to make a copy, in
which case the person shall be reimbursed for the cost of making the copy. R.R.0O. 1990, Reg.
194, r. 30.04 (7).

Divided Disclosure or Production

(8) Where a document may become relevant only after the determination of an issue in
the action and disclosure or production for inspection of the document before the issue is
determined would seriously prejudice a party, the court on the party’s motion may grant leave
to withhold disclosure or production until after the issue has been determined. R.R.O. 1990,
Reg. 194, r. 30.04 (8).

DISCLOSURE OR PRODUCTION NOT ADMISSION OF RELEVANCE

30.05 The disclosure or production of a document for inspection shall not be taken as an
admission of its relevance or admissibility. R.R.O. 1990, Reg. 194, r. 30.05.

WHERE AFFIDAVIT INCOMPLETE OR PRIVILEGE IMPROPERLY CLAIMED

30.06 Where the court is satisfied by any evidence that a relevant document in a party’s
possession, control or power may have been omitted from the party’s affidavit of documents,
or that a claim of privilege may have been improperly made, the court may,

(a) order cross-examination on the affidavit of documents;
(b) order service of a further and better affidavit of documents;

(c) order the disclosure or production for inspection of the document, or a part of the
document, if it is not privileged; and

(d) inspect the document for the purpose of determining its relevance or the validity of a
claim of privilege. R.R.O. 1990, Reg. 194, r. 30.06.

DOCUMENTS OR ERRORS SUBSEQUENTLY DISCOVERED

30.07 Where a party, after serving an affidavit of documents,

(a) comes into possession or control of or obtains power over a document that relates to
a matter in issue in the action and that is not privileged; or

(b) discovers that the affidavit is inaccurate or incomplete,
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the party shall forthwith serve a supplementary affidavit specifying the extent to which the
affidavit of documents requires modification and disclosing any additional documents. R.R.O.
1990, Reg. 194, r. 30.07.

EFFECT OF FAILURE TO DISCLOSE OR PRODUCE FOR INSPECTION
Failure to Disclose or Produce Document

30.08 (1) Where a party fails to disclose a document in an affidavit of documents or a
supplementary affidavit, or fails to produce a document for inspection in compliance with
these rules, an order of the court or an undertaking,

(a) if the document is favourable to the party’s case, the party may not use the document
at the trial, except with leave of the trial judge; or

(b) if the document is not favourable to the party’s case, the court may make such order
as is just. R.R.O. 1990, Reg. 194, r. 30.08 (1); O. Reg. 504/00, s. 3.

Failure to Serve Affidavit or Produce Document
(2) Where a party fails to serve an affidavit of documents or produce a document for

inspection in compliance with these rules or fails to comply with an order of the court under
rules 30.02 to 30.11, the court may,

(a) revoke or suspend the party’s right, if any, to initiate or continue an examination for
discovery;

(b) dismiss the action, if the party is a plaintiff, or strike out the statement of defence, if
the party is a defendant; and

(c) make such other order as is just. R.R.0. 1990, Reg. 194, r. 30.08 (2).

PRIVILEGED DOCUMENT NOT TO BE USED WITHOUT LEAVE

30.09 Where a party has claimed privilege in respect of a document and does not
abandon the claim by giving notice in writing and providing a copy of the document or
producing it for inspection at least 90 days before the commencement of the trial, the party
may not use the document at the trial, except to impeach the testimony of a witness or with
leave of the trial judge. R.R.O. 1990, Reg. 194, r. 30.09; O. Reg. 19/03, s. 7.

PRODUCTION FROM NON-PARTIES WITH LEAVE
Order for Inspection

30.10 (1) The court may, on motion by a party, order production for inspection of a
document that is in the possession, control or power of a person not a party and is not
privileged where the court is satisfied that,
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(a) the document is relevant to a material issue in the action; and

(b) it would be unfair to require the moving party to proceed to trial without having
discovery of the document. R.R.O. 1990, Reg. 194, r. 30.10 (1).

Notice of Motion

(2) A motion for an order under subrule (1) shall be made on notice,
(a) to every other party; and

(b) to the person not a party, served personally or by an alternative to personal service
under rule 16.03. R.R.O. 1990, Reg. 194, r. 30.10 (2).

Court may Inspect Document

(3) Where privilege is claimed for a document referred to in subrule (1), or where the
court is uncertain of the relevance of or necessity for discovery of the document, the court may
inspect the document to determine the issue. R.R.O. 1990, Reg. 194, r. 30.10 (3).

Preparation of Certified Copy

(4) The court may give directions respecting the preparation of a certified copy of a
document referred to in subrule (1) and the certified copy may be used for all purposes in place
of the original. R.R.O. 1990, Reg. 194, r. 30.10 (4).

Cost of Producing Document

(5) The moving party is responsible for the reasonable cost incurred or to be incurred by
the person not a party to produce a document referred to in subrule (1), unless the court orders
otherwise. O. Reg. 260/05, s. 5.

DOCUMENT DEPOSITED FOR SAFE KEEPING

30.11 The court may order that a relevant document be deposited for safe keeping with
the registrar and thereafter the document shall not be inspected by any person except with
leave of the court. R.R.O. 1990, Reg. 194, r. 30.11.

RULE 30.1 DEEMED UNDERTAKING
APPLICATION

30.1.01 (1) This Rule applies to,
(a) evidence obtained under,

(i) Rule 30 (documentary discovery),
(i1) Rule 31 (examination for discovery),
(iii) Rule 32 (inspection of property),

21


http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p10s2
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p10s3
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p10s4
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p10s5
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p11
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p1p01s1
http://www.e-laws.gov.on.ca/html/regs/french/elaws_regs_900194_f.htm#s30p1p01s1

(iv) Rule 33 (medical examination),
(v) Rule 35 (examination for discovery by written questions); and

(b) information obtained from evidence referred to in clause (a). O. Reg. 61/96, s. 2;
O. Reg. 627/98, s. 3.

(2) This Rule does not apply to evidence or information obtained otherwise than under
the rules referred to in subrule (1). O. Reg. 61/96, s. 2.

Deemed Undertaking

(3) All parties and their lawyers are deemed to undertake not to use evidence or
information to which this Rule applies for any purposes other than those of the proceeding in
which the evidence was obtained. O. Reg. 61/96, s. 2; O. Reg. 575/07, s. 4.

Exceptions

(4) Subrule (3) does not prohibit a use to which the person who disclosed the evidence
consents. O. Reg. 61/96, s. 2.

(5) Subrule (3) does not prohibit the use, for any purpose, of,
(a) evidence that is filed with the court;
(b) evidence that is given or referred to during a hearing;

(c) information obtained from evidence referred to in clause (a) or (b). O. Reg. 61/96,
S. 2.

(6) Subrule (3) does not prohibit the use of evidence obtained in one proceeding, or
information obtained from such evidence, to impeach the testimony of a witness in another
proceeding. O. Reg. 61/96, s. 2.

(7) Subrule (3) does not prohibit the use of evidence or information in accordance with
subrule 31.11 (8) (subsequent action). O. Reg. 61/96, s. 2.

Order that Undertaking does not Apply

(8) If satisfied that the interest of justice outweighs any prejudice that would result to a
party who disclosed evidence, the court may order that subrule (3) does not apply to the
evidence or to information obtained from it, and may impose such terms and give such
directions as are just. O. Reg. 61/96, s. 2; O. Reg. 263/03, s. 3.

RULE 31EXAMINATION FOR DISCOVERY
DEFINITION

31.01 Inrules 31.02 to 31.11,

“document” has the same meaning as in clause 30.01 (1) (a). R.R.O. 1990, Reg. 194,
r. 31.01.
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FORM OF EXAMINATION

31.02 (1) Subject to subrule (2), an examination for discovery may take the form of an
oral examination or, at the option of the examining party, an examination by written questions
and answers, but the examining party is not entitled to subject a person to both forms of
examination except with leave of the court. R.R.O. 1990, Reg. 194, r. 31.02 (1).

(2) Where more than one party is entitled to examine a person, the examination for
discovery shall take the form of an oral examination, unless all the parties entitled to examine
the person agree otherwise. R.R.O. 1990, Reg. 194, r. 31.02 (2).

WHO MAY EXAMINE AND BE EXAMINED
Generally

31.03 (1) A party to an action may examine for discovery any other party adverse in
interest, once, and may examine that party more than once only with leave of the court, but a
party may examine more than one person as permitted by subrules (2) to (8). R.R.O. 1990,
Reg. 194, r. 31.03 (1); O. Reg. 438/08, s. 28 (1).

On Behalf of Corporation

(2) Where a corporation may be examined for discovery,

(a) the examining party may examine any officer, director or employee on behalf of the
corporation, but the court on motion of the corporation before the examination may
order the examining party to examine another officer, director or employee; and

(b) the examining party may examine more than one officer, director or employee only
with the consent of the parties or the leave of the court. O. Reg. 132/04, s. 7.

On Behalf of Partnership or Sole Proprietorship

(3) Where an action is brought by or against a partnership or a sole proprietorship using
the firm name,

(a) each person who was, or is alleged to have been, a partner or the sole proprietor, as
the case may be, at a material time, may be examined on behalf of the partnership or
sole proprietorship; and

(b) the examining party may examine one or more employees of the partnership or sole
proprietorship only with the consent of the parties or the leave of the court. O. Reg.
132/04,s. 7.

Requirements for Leave

(4) Before making an order under clause (2) (b) or (3) (b), the court shall satisfy itself
that,

(a) satisfactory answers respecting all of the issues raised cannot be obtained from only
one person without undue expense and inconvenience; and
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(b) examination of more than one person would likely expedite the conduct of the
action. O. Reg. 438/08, s. 28 (2).

In Place of Person under Disability

(5) Where an action is brought by or against a party under disability,
(a) the litigation guardian may be examined in place of the person under disability; or

(b) at the option of the examining party, the person under disability may be examined if
he or she is competent to give evidence,

but where the litigation guardian is the Children’s Lawyer or the Public Guardian and Trustee,
the litigation guardian may be examined only with leave of the court. R.R.O. 1990, Reg. 194,
r. 31.03 (5); O. Reg. 69/95, ss. 18-20.

Assignee

(6) Where an action is brought by or against an assignee, the assignor may be examined
in addition to the assignee. R.R.O. 1990, Reg. 194, r. 31.03 (6).

Trustee in Bankruptcy

(7) Where an action is brought by or against a trustee of the estate of a bankrupt, the
bankrupt may be examined in addition to the trustee. R.R.O. 1990, Reg. 194, r. 31.03 (7).

Nominal Party

(8) Where an action is brought or defended for the immediate benefit of a person who is
not a party, the person may be examined in addition to the party bringing or defending the
action. R.R.0O. 1990, Reg. 194, r. 31.03 (8).

Limiting Multiple Examinations

(9) Where a party is entitled to examine for discovery,
(a) more than one person under this rule; or
(b) multiple parties who are in the same interest,

but the court is satisfied that multiple examinations would be oppressive, vexatious or
unnecessary, the court may impose such limits on the right of discovery as are just. R.R.O.
1990, Reg. 194, r. 31.03 (9).

WHEN EXAMINATION MAY BE INITIATED
Examination of Plaintiff

31.04 (1) A party who seeks to examine a plaintiff for discovery may serve a notice of
examination under rule 34.04 or written questions under rule 35.01 only after delivering a
statement of defence and, unless the parties agree otherwise, serving an affidavit of documents.
R.R.0. 1990, Reg. 194, r. 31.04 (1).
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Examination of Defendant

(2) A party who seeks to examine a defendant for discovery may serve a notice of
examination under rule 34.04 or written questions under rule 35.01 only after,

(a) the defendant has delivered a statement of defence and, unless the parties agree
otherwise, the examining party has served an affidavit of documents; or

(b) the defendant has been noted in default. R.R.O. 1990, Reg. 194, r. 31.04 (2).
Completion of Examination

(3) The party who first serves on another party a notice of examination under rule 34.04
or written questions under rule 35.01 may examine first and may complete the examination
before being examined by another party, unless the court orders otherwise. R.R.O. 1990, Reg.
194, r. 31.04 (3).

ORAL EXAMINATION BY MORE THAN ONE PARTY

31.05 Unless the court orders or the parties agree otherwise, where more than one party
is entitled to examine a party or other person for discovery without leave, there shall be only
one oral examination, which may be initiated by any party adverse to the party,

(@) who is to be examined; or

(b) on behalf or in place of whom, or in addition to whom, a person is to be examined.
R.R.O. 1990, Reg. 194, r. 31.05; O. Reg. 260/05, s. 6.

TIME LIMIT
Not to Exceed Seven Hours

31.05.1 (1) No party shall, in conducting oral examinations for discovery, exceed a total
of seven hours of examination, regardless of the number of parties or other persons to be
examined, except with the consent of the parties or with leave of the court. O. Reg. 438/08,
S. 29.

Considerations for Leave

(2) In determining whether leave should be granted under subrule (1), the court shall
consider,

(a) the amount of money in issue;
(b) the complexity of the issues of fact or law;

(c) the amount of time that ought reasonably to be required in the action for oral
examinations;
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(d) the financial position of each party;

(e) the conduct of any party, including a party’s unresponsiveness in any examinations
for discovery held previously in the action, such as failure to answer questions on
grounds other than privilege or the questions being obviously irrelevant, failure to
provide complete answers to questions, or providing answers that are evasive,
irrelevant, unresponsive or unduly lengthy;

(F) a party’s denial or refusal to admit anything that should have been admitted; and

(9) any other reason that should be considered in the interest of justice. O. Reg. 438/08,
S. 29.

SCOPE OF EXAMINATION
General

31.06 (1) A person examined for discovery shall answer, to the best of his or her
knowledge, information and belief, any proper question relevant to any matter in issue in the
action or to any matter made discoverable by subrules (2) to (4) and no question may be
objected to on the ground that,

(a) the information sought is evidence;

(b) the question constitutes cross-examination, unless the question is directed solely to
the credibility of the witness; or

(c) the question constitutes cross-examination on the affidavit of documents of the party
being examined. R.R.0. 1990, Reg. 194, r. 31.06 (1); O. Reg. 438/08, s. 30 (1).

Identity of Persons Having Knowledge

(2) A party may on an examination for discovery obtain disclosure of the names and
addresses of persons who might reasonably be expected to have knowledge of transactions or
occurrences in issue in the action, unless the court orders otherwise. R.R.O. 1990, Reg. 194,
r. 31.06 (2).

Expert Opinions

(3) A party may on an examination for discovery obtain disclosure of the findings,
opinions and conclusions of an expert engaged by or on behalf of the party being examined
that are relevant to a matter in issue in the action and of the expert’s name and address, but the
party being examined need not disclose the information or the name and address of the expert
where,

(a) the findings, opinions and conclusions of the expert relevant to any matter in issue in
the action were made or formed in preparation for contemplated or pending
litigation and for no other purpose; and

(b) the party being examined undertakes not to call the expert as a witness at the trial.
R.R.0. 1990, Reg. 194, r. 31.06 (3); O. Reg. 438/08, s. 30 (2); O. Reg. 453/09, s. 1.
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Insurance Policies

(4) A party may on an examination for discovery obtain disclosure of,

(a) the existence and contents of any insurance policy under which an insurer may be
liable to satisfy all or part of a judgment in the action or to indemnify or reimburse a
party for money paid in satisfaction of all or part of the judgment; and

(b) the amount of money available under the policy, and any conditions affecting its
availability. R.R.O. 1990, Reg. 194, r. 31.06 (4).

(5) No information concerning the insurance policy is admissible in evidence unless it is
relevant to an issue in the action. R.R.0. 1990, Reg. 194, r. 31.06 (5).

Divided Discovery

(6) Where information may become relevant only after the determination of an issue in
the action and the disclosure of the information before the issue is determined would seriously
prejudice a party, the court on the party’s motion may grant leave to withhold the information
until after the issue has been determined. R.R.O. 1990, Reg. 194, r. 31.06 (6).

FAILURE TO ANSWER ON DISCOVERY
Failure to Answer Questions

31.07 (1) A party, or a person examined for discovery on behalf of or in place of a
party, fails to answer a question if,

(a) the party or other person refuses to answer the question, whether on the grounds of
privilege or otherwise;

(b) the party or other person indicates that the question will be considered or taken
under advisement, but no answer is provided within 60 days after the response; or

(c) the party or other person undertakes to answer the question, but no answer is
provided within 60 days after the response. O. Reg. 260/05, s. 7.

Effect of Failure to Answer

(2) If a party, or a person examined for discovery on behalf of or in place of a party, fails
to answer a question as described in subrule (1), the party may not introduce at the trial the
information that was not provided, except with leave of the trial judge. O. Reg. 260/05, s. 7.

Additional Sanction

(3) The sanction provided by subrule (2) is in addition to the sanctions provided by rule
34.15 (sanctions for default in examination). O. Reg. 260/05, s. 7.

Obligatory Status of Undertakings

(4) For greater certainty, nothing in these rules relieves a party or other person who
undertakes to answer a question from the obligation to honour the undertaking. O. Reg.
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260/05, s. 7.

EFFECT OF LAWYER ANSWERING

31.08 Questions on an oral examination for discovery shall be answered by the person
being examined but, where there is no objection, the question may be answered by his or her
lawyer and the answer shall be deemed to be the answer of the person being examined unless,
before the conclusion of the examination, the person repudiates, contradicts or qualifies the
answer. R.R.O. 1990, Reg. 194, r. 31.08; O. Reg. 575/07, s. 4.

INFORMATION SUBSEQUENTLY OBTAINED
Duty to Correct Answers

31.09 (1) Where a party has been examined for discovery or a person has been
examined for discovery on behalf or in place of, or in addition to the party, and the party
subsequently discovers that the answer to a question on the examination,

(a) was incorrect or incomplete when made; or
(b) is no longer correct and complete,

the party shall forthwith provide the information in writing to every other party. R.R.O. 1990,
Reg. 194, r. 31.09 ().

Consequences of Correcting Answers

(2) Where a party provides information in writing under subrule (1),

(a) the writing may be treated at a hearing as if it formed part of the original
examination of the person examined; and

(b) any adverse party may require that the information be verified by affidavit of the
party or be the subject of further examination for discovery. R.R.O. 1990, Reg. 194,
r. 31.09 (2).

Sanction for Failing to Correct Answers

(3) Where a party has failed to comply with subrule (1) or a requirement under clause
(2) (b), and the information subsequently discovered is,

(a) favourable to the party’s case, the party may not introduce the information at the
trial, except with leave of the trial judge; or

(b) not favourable to the party’s case, the court may make such order as is just. R.R.O.
1990, Reg. 194, r. 31.09 (3).

DISCOVERY OF NON-PARTIES WITH LEAVE
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General

31.10 (1) The court may grant leave, on such terms respecting costs and other matters as
are just, to examine for discovery any person who there is reason to believe has information
relevant to a material issue in the action, other than an expert engaged by or on behalf of a
party in preparation for contemplated or pending litigation. R.R.O. 1990, Reg. 194,
r. 31.10 (2).

Test for Granting Leave

(2) An order under subrule (1) shall not be made unless the court is satisfied that,

(a) the moving party has been unable to obtain the information from other persons
whom the moving party is entitled to examine for discovery, or from the person the
party seeks to examine;

(b) it would be unfair to require the moving party to proceed to trial without having the
opportunity of examining the person; and

(c) the examination will not,
(1) unduly delay the commencement of the trial of the action,
(i1) entail unreasonable expense for other parties, or

(iii) result in unfairness to the person the moving party seeks to examine. R.R.O.
1990, Reg. 194, r. 31.10 (2).

Costs Consequences for Examining Party

(3) A party who examines a person orally under this rule shall serve every party who
attended or was represented on the examination with the transcript free of charge, unless the
court orders otherwise. R.R.0. 1990, Reg. 194, r. 31.10 (3).

(4) The examining party is not entitled to recover the costs of the examination from
another party unless the court expressly orders otherwise. R.R.0O. 1990, Reg. 194, r. 31.10 (4).

Limitation on Use at Trial

(5) The evidence of a person examined under this rule may not be read into evidence at
trial under subrule 31.11 (1). R.R.O. 1990, Reg. 194, r. 31.10 (5).

USE OF EXAMINATION FOR DISCOVERY AT TRIAL
Reading in Examination of Party

31.11 (1) At the trial of an action, a party may read into evidence as part of the party’s
own case against an adverse party any part of the evidence given on the examination for
discovery of,

(a) the adverse party; or
(b) a person examined for discovery on behalf or in place of, or in addition to the
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adverse party, unless the trial judge orders otherwise,

if the evidence is otherwise admissible, whether the party or other person has already given
evidence or not. R.R.O. 1990, Reg. 194, r. 31.11 (1); O. Reg. 260/05, s. 8.

Impeachment

(2) The evidence given on an examination for discovery may be used for the purpose of
impeaching the testimony of the deponent as a witness in the same manner as any previous
inconsistent statement by that witness. R.R.O. 1990, Reg. 194, r. 31.11 (2).

Qualifying Answers

(3) Where only part of the evidence given on an examination for discovery is read into
or used in evidence, at the request of an adverse party the trial judge may direct the
introduction of any other part of the evidence that qualifies or explains the part first introduced.
R.R.0. 1990, Reg. 194, r. 31.11 (3).

Rebuttal

(4) A party who reads into evidence as part of the party’s own case evidence given on an
examination for discovery of an adverse party, or a person examined for discovery on behalf or
in place of or in addition to an adverse party, may rebut that evidence by introducing any other
admissible evidence. R.R.O. 1990, Reg. 194, r. 31.11 (4).

Party under Disability

(5) The evidence given on the examination for discovery of a party under disability may
be read into or used in evidence at the trial only with leave of the trial judge. R.R.O. 1990,
Reg. 194, r. 31.11 (5).

Unavailability of Deponent

(6) Where a person examined for discovery,
(a) has died;
(b) is unable to testify because of infirmity or illness;
(c) for any other sufficient reason cannot be compelled to attend at the trial; or
(d) refuses to take an oath or make an affirmation or to answer any proper question,

any party may, with leave of the trial judge, read into evidence all or part of the evidence given
on the examination for discovery as the evidence of the person examined, to the extent that it
would be admissible if the person were testifying in court. R.R.O. 1990, Reg. 194, r. 31.11 (6).

(7) In deciding whether to grant leave under subrule (6), the trial judge shall consider,
(a) the extent to which the person was cross-examined on the examination for discovery;
(b) the importance of the evidence in the proceeding;
(c) the general principle that evidence should be presented orally in court; and
(d) any other relevant factor. R.R.O. 1990, Reg. 194, r. 31.11 (7).
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Subsequent Action

(8) Where an action has been discontinued or dismissed and another action involving the
same subject matter is subsequently brought between the same parties or their representatives
or successors in interest, the evidence given on an examination for discovery taken in the
former action may be read into or used in evidence at the trial of the subsequent action as if it
had been taken in the subsequent action. R.R.O. 1990, Reg. 194, r. 31.11 (8).

RULE 39 EVIDENCE ON MOTIONS AND APPLICATIONS
EVIDENCE BY AFFIDAVIT
Generally

39.01 (1) Evidence on a motion or application may be given by affidavit unless a statute
or these rules provide otherwise. R.R.0. 1990, Reg. 194, r. 39.01 (1).

Service and Filing

(2) Where a motion or application is made on notice, the affidavits on which the motion
or application is founded shall be served with the notice of motion or notice of application and
shall be filed with proof of service in the court office where the motion or application is to be
heard at least seven days before the hearing. R.R.0. 1990, Reg. 194, r. 39.01 (2); O. Reg.
171/98, s. 18 (1); O. Reg. 394/09, s. 17 (1).

(3) All affidavits to be used at the hearing in opposition to a motion or application or in
reply shall be served and filed with proof of service in the court office where the motion or
application is to be heard at least four days before the hearing. R.R.O. 1990, Reg. 194,

r. 39.01 (3); O. Reg. 171/98, s. 18 (2); O. Reg. 394/09, s. 17 (2).

Contents — Motions

(4) An affidavit for use on a motion may contain statements of the deponent’s
information and belief, if the source of the information and the fact of the belief are specified
in the affidavit. R.R.0O. 1990, Reg. 194, r. 39.01 (4).

Contents — Applications

(5) An affidavit for use on an application may contain statements of the deponent’s
information and belief with respect to facts that are not contentious, if the source of the
information and the fact of the belief are specified in the affidavit. R.R.O. 1990, Reg. 194,
r. 39.01 (5).

Full and Fair Disclosure on Motion or Application Without Notice

(6) Where a motion or application is made without notice, the moving party or applicant
shall make full and fair disclosure of all material facts, and failure to do so is in itself sufficient
ground for setting aside any order obtained on the motion or application. R.R.O. 1990, Reg.
194, r. 39.01 (6).
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EVIDENCE BY CROSS-EXAMINATION ON AFFIDAVIT
On a Motion or Application

39.02 (1) A party to a motion or application who has served every affidavit on which
the party intends to rely and has completed all examinations under rule 39.03 may cross-
examine the deponent of any affidavit served by a party who is adverse in interest on the
motion or application. R.R.0. 1990, Reg. 194, r. 39.02 (1).

(2) A party who has cross-examined on an affidavit delivered by an adverse party shall
not subsequently deliver an affidavit for use at the hearing or conduct an examination under
rule 39.03 without leave or consent, and the court shall grant leave, on such terms as are just,
where it is satisfied that the party ought to be permitted to respond to any matter raised on the
cross-examination with evidence in the form of an affidavit or a transcript of an examination
conducted under rule 39.03. R.R.O. 1990, Reg. 194, r. 39.02 (2).

To be Exercised with Reasonable Diligence

(3) The right to cross-examine shall be exercised with reasonable diligence, and the
court may refuse an adjournment of a motion or application for the purpose of cross-
examination where the party seeking the adjournment has failed to act with reasonable
diligence. R.R.0O. 1990, Reg. 194, r. 39.02 (3).

Additional Provisions Applicable to Motions
(4) On a motion other than a motion for summary judgment or a contempt order, a party
who cross-examines on an affidavit,

(a) shall, where the party orders a transcript of the examination, purchase and serve a
copy on every adverse party on the motion, free of charge; and

(b) is liable for the partial indemnity costs of every adverse party on the motion in
respect of the cross-examination, regardless of the outcome of the proceeding,
unless the court orders otherwise. R.R.O. 1990, Reg. 194, r. 39.02 (4); O. Reg.
284/01, s. 10.

EVIDENCE BY EXAMINATION OF A WITNESS
Before the Hearing

39.03 (1) Subject to subrule 39.02 (2), a person may be examined as a witness before
the hearing of a pending motion or application for the purpose of having a transcript of his or
her evidence available for use at the hearing. R.R.O. 1990, Reg. 194, r. 39.03 (1).

(2) A witness examined under subrule (1) may be cross-examined by the examining
party and any other party and may then be re-examined by the examining party on matters
raised by other parties, and the re-examination may take the form of cross-examination. R.R.O.
1990, Reg. 194, r. 39.03 (2).

To be Exercised with Reasonable Diligence

(3) The right to examine shall be exercised with reasonable diligence, and the court may
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refuse an adjournment of a motion or application for the purpose of an examination where the
party seeking the adjournment has failed to act with reasonable diligence. R.R.O. 1990, Reg.
194, r. 39.03 (3).

At the Hearing

(4) With leave of the presiding judge or officer, a person may be examined at the hearing
of a motion or application in the same manner as at a trial. R.R.O. 1990, Reg. 194, r. 39.03 (4).

Summons to Witness

(5) The attendance of a person to be examined under subrule (4) may be compelled in
the same manner as provided in Rule 53 for a witness at a trial. R.R.O. 1990, Reg. 194,
r. 39.03 (5).

EVIDENCE BY EXAMINATION FOR DISCOVERY
Adverse Party’s Examination

39.04 (1) On the hearing of a motion, a party may use in evidence an adverse party’s
examination for discovery or the examination for discovery of any person examined on behalf
or in place of, or in addition to, the adverse party, and rule 31.11 (use of discovery at trial)
applies with necessary modifications. O. Reg. 534/95, s. 1.

Party’s Examination

(2) On the hearing of a motion, a party may not use in evidence the party’s own
examination for discovery or the examination for discovery of any person examined on behalf
or in place of, or in addition to, the party unless the other parties consent. O. Reg. 534/95, s. 1.

RULE 57 COSTS OF PROCEEDINGS

GENERAL PRINCIPLES
Factors in Discretion

57.01 (1) In exercising its discretion under section 131 of the Courts of Justice Act to
award costs, the court may consider, in addition to the result in the proceeding and any offer to
settle or to contribute made in writing,

(0.a) the principle of indemnity, including, where applicable, the experience of the
lawyer for the party entitled to the costs as well as the rates charged and the hours
spent by that lawyer;

(0.b) the amount of costs that an unsuccessful party could reasonably expect to pay in
relation to the step in the proceeding for which costs are being fixed;
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(a) the amount claimed and the amount recovered in the proceeding;
(b) the apportionment of liability;

(c) the complexity of the proceeding;

(d) the importance of the issues;

(e) the conduct of any party that tended to shorten or to lengthen unnecessarily the
duration of the proceeding;

(F) whether any step in the proceeding was,
(i) improper, vexatious or unnecessary, or
(i) taken through negligence, mistake or excessive caution;
(9) a party’s denial of or refusal to admit anything that should have been admitted,;

(h) whether it is appropriate to award any costs or more than one set of costs where a
party,

(i) commenced separate proceedings for claims that should have been made in one
proceeding, or

(i) in defending a proceeding separated unnecessarily from another party in the
same interest or defended by a different lawyer; and

(1) any other matter relevant to the question of costs. R.R.O. 1990, Reg. 194,
r.57.01 (1); O. Reg. 627/98, s. 6; O. Reg. 42/05, s. 4 (1); O. Reg. 575/07, s. 1.

Costs Against Successful Party

(2) The fact that a party is successful in a proceeding or a step in a proceeding does not
prevent the court from awarding costs against the party in a proper case. R.R.O. 1990, Reg.
194, r. 57.01 (2).

Fixing Costs: Tariffs

(3) When the court awards costs, it shall fix them in accordance with subrule (1) and the
Tariffs. O. Reg. 284/01, s. 15 (1).

Assessment in Exceptional Cases

(3.1) Despite subrule (3), in an exceptional case the court may refer costs for assessment
under Rule 58. O. Reg. 284/01, s. 15 (1).

Authority of Court

(4) Nothing in this rule or rules 57.02 to 57.07 affects the authority of the court under
section 131 of the Courts of Justice Act,

(a) to award or refuse costs in respect of a particular issue or part of a proceeding;

(b) to award a percentage of assessed costs or award assessed costs up to or from a
particular stage of a proceeding;
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(c) to award all or part of the costs on a substantial indemnity basis;
(d) to award costs in an amount that represents full indemnity; or

(e) to award costs to a party acting in person. R.R.O. 1990, Reg. 194, r. 57.01 (4);
O. Reg. 284/01, s. 15 (2); O. Reg. 42/05, s. 4 (2); O. Reg. 8/07, s. 3.

Bill of Costs

(5) After a trial, the hearing of a motion that disposes of a proceeding or the hearing of
an application, a party who is awarded costs shall serve a bill of costs (Form 57A) on the other
parties and shall file it, with proof of service. O. Reg. 284/01, s. 15 (3).

Costs Outline

(6) Unless the parties have agreed on the costs that it would be appropriate to award for
a step in a proceeding, every party who intends to seek costs for that step shall give to every
other party involved in the same step, and bring to the hearing, a costs outline (Form 57B) not
exceeding three pages in length. O. Reg. 42/05, s. 4 (3).

Process for Fixing Costs

(7) The court shall devise and adopt the simplest, least expensive and most expeditious
process for fixing costs and, without limiting the generality of the foregoing, costs may be
fixed after receiving written submissions, without the attendance of the parties. O. Reg. 42/05,
s. 4 (3).

DIRECTIONS TO ASSESSMENT OFFICER

57.02 (1) Where costs are to be assessed, the court may give directions to the
assessment officer in respect of any matter referred to in rule 57.01. R.R.O. 1990, Reg. 194,
r.57.02 (1).

(2) The court shall record,
(a) any direction to the assessment officer;
(b) any direction that is requested by a party and refused; and

(c) any direction that is requested by a party and that the court declines to make but
leaves to the discretion of the assessment officer. R.R.O. 1990, Reg. 194,
r.57.02 (2).

COSTS OF A MOTION
Contested Motion

57.03 (1) On the hearing of a contested motion, unless the court is satisfied that a
different order would be more just, the court shall,

(a) fix the costs of the motion and order them to be paid within 30 days; or
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(b) in an exceptional case, refer the costs of the motion for assessment under Rule 58
and order them to be paid within 30 days after assessment. O. Reg. 284/01, s. 16.

(2) Where a party fails to pay the costs of a motion as required under subrule (1), the
court may dismiss or stay the party’s proceeding, strike out the party’s defence or make such
other order as is just. R.R.O. 1990, Reg. 194, r. 57.03 (2).

Motion Without Notice

(3) On a motion made without notice, there shall be no costs to any party, unless the
court orders otherwise. R.R.0. 1990, Reg. 194, r. 57.03 (3).

COSTS ON SETTLEMENT

57.04 Where a proceeding is settled on the basis that a party shall pay or recover costs
and the amount of costs is not included in or determined by the settlement, the costs may be
assessed under Rule 58 on the filing of a copy of the minutes of settlement in the office of the
assessment officer. R.R.O. 1990, Reg. 194, r. 57.04.

COSTS WHERE ACTION BROUGHT IN WRONG COURT
Recovery within Monetary Jurisdiction of Small Claims Court

57.05 (1) If a plaintiff recovers an amount within the monetary jurisdiction of the Small
Claims Court, the court may order that the plaintiff shall not recover any costs. O. Reg. 377/95,
S. 4.

(2) Subrule (1) does not apply to an action transferred to the Superior Court of Justice
under section 107 of the Courts of Justice Act. R.R.O. 1990, Reg. 194, r. 57.05 (2); O. Reg.
292/99, s. 2 (2).

Default Judgment within Monetary Jurisdiction of Small Claims Court

(3) If the plaintiff obtains a default judgment that is within the monetary jurisdiction of
the Small Claims Court, costs shall be assessed in accordance with that court’s tariff. O. Reg.
377/95, s. 4.

Proceeding Dismissed for Want of Jurisdiction

(4) Where a proceeding is dismissed for want of jurisdiction, the court may make an
order for the costs of the proceeding. R.R.0. 1990, Reg. 194, r. 57.05 (4).

COSTS OF LITIGATION GUARDIAN

57.06 (1) The court may order a successful party to pay the costs of the litigation
guardian of a party under disability who is a defendant or respondent, but may further order
that the successful party pay those costs only to the extent that the successful party is able to
recover them from the party liable for the successful party’s costs. R.R.O. 1990, Reg. 194,
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r.57.06 (1).

(2) A litigation guardian who has been ordered to pay costs is entitled to recover them
from the person under disability for whom he or she has acted, unless the court orders
otherwise. R.R.0. 1990, Reg. 194, r. 57.06 (2).

LIABILITY OF LAWYER FOR COSTS

57.07 (1) Where a lawyer for a party has caused costs to be incurred without reasonable
cause or to be wasted by undue delay, negligence or other default, the court may make an
order,

(a) disallowing costs between the lawyer and client or directing the lawyer to repay to
the client money paid on account of costs;

(b) directing the lawyer to reimburse the client for any costs that the client has been
ordered to pay to any other party; and

(c) requiring the lawyer personally to pay the costs of any party. O. Reg. 575/07, s. 26.

(2) An order under subrule (1) may be made by the court on its own initiative or on the
motion of any party to the proceeding, but no such order shall be made unless the lawyer is
given a reasonable opportunity to make representations to the court. R.R.O. 1990, Reg. 194,
r. 57.07 (2); O. Reg. 575/07, s. 1.

(3) The court may direct that notice of an order against a lawyer under subrule (1) be
given to the client in the manner specified in the order. R.R.0O. 1990, Reg. 194, r. 57.07 (3);
0. Reg. 575/07, s. 1.
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